FORCE MAJEURE

FM is a Negotiated Substitute for Production

FMC PROTECTS LESSEE WHEN PERFORMANCE IS PREVENTED BY
FACTORS BEYOND ITS CONTROL THAT ARE EITHER....

TOTALLY
UNFORESEEN

1. SPECIFICALLY LISTED IN FORCE
MAJEURE CLAUSE
2. E.G. WAR, ACT OF GOD

1. CATCH-ALL PROVISION
2. E.G. Y2K, SHARKNADO

Force Majeure analysis in Texas centers on two key questions:

PART 1: Does Force Majeure Apply?

A BAD EVENT OCCURRED!

YOUR FIRST QUESTION:
Is the event specifically identified in the FMC?

HMM, OK. SECOND QUESTION:
Does the FMC Catch-All Provision Apply?
i.e. Was the event unforeseeable by the

parties at the time of the agreement?

BUMMER.
FORCE MAJEURE DOES NOT APPLY.
We'll need to find another way
to protect your interests.

AWESOME.
FORCE MAJEURE APPLIES.
LET'S MOVE TO PART 2.

ENERGY IS THE CENTER OF EVERYTHING WE DO
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PART 2: What protections does the

Force Majeure Clause provide?

SO FORCE MAJEURE APPLIES,
NOW WHAT?

KEY CONSIDERATION:

THE LANGUAGE ACTUALLY USED IN THIS FMC
DOES THE IS THE MOST IMPORTANT CONSIDERATION

FORCE MAJEURE
CLAUSE PREVENT
THE LEASE FROM WHAT PERFORMANCE DOES THE FMC EXCUSE?
TERMINATING?

HOW LONG IS THE PERFORMANCE EXCUSED FOR?

.FMC’s Applicability is HIGHLY Fact/ Intensive

MOST IMPORTANT FACTOR

The ACTUAL LANGUAGE in the
Force Majeure Clause at issue.

* In sum, to be fully effective under Texas law, the FMC must:
1. Cover the event that happened (either listed or unforeseeable)
2. Include language extending the lease while Lessee is prevented from conducting

operations or from producing

* FMC will not save the lease from termination where:
1. FM event does not prevent Lessee from conducting operations
2. lessee unreasonably delays resuming activities after the FM event

3. FM event occurred after the lease had terminated

QUESTIONS? Email: Ben@TheEnergyLawGroup.com TheEnergyLawGroup.com
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